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* [ncorporating a business — 20% v 50% tax

= Minimising SDLT on property transactions

= Capitalised revenue costs — having your cake
and eating it!




unincorporated business

Partnership profits
Profit per partner

Income tax thereon: £35k @20%
£115k @ 40%
£100k @ 50%

NIC — Class 4; £35k @ 9%
£208k @ 2%

Two Partners’ tax bill




company — no profits extracted

£k

Company profits 500
Corporation tax thereon: £300k @ 20% 60
£200k @ 27.5% _55

Company tax bill £115




company — all profits extracted as salary

Company profits pre-salaries
Salaries and employer’s NIC

Corporation tax profits
Employer’s NIC @ 13.8%

Employees’ NIC:

Employees’ tax:

Total tax and NIC payable

£35k @ 12%
£178k @ 2%

£35k @ 920%
£115k @ 40%
£70k @ 50%
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company — all profits extracted as dividends

£k

Company profits 500
Corporation tax thereon £115
Dividend paid to shareholders 385
Dividend paid to each shareholder 192
Income tax on net dividends: £32k @ 0% 0
£104k @ 25% 26

£56k @ 36.1% 20

£192k 46

NIC payable 0
46

Total tax and NIC payable £207




£150k gross dividend each

Company profits
Corporation tax thereon

Gross dividend paid to each shareholders
Net dividend paid to each shareholder

Income tax on net dividends: £32k @ 0%
£103k @ 25%
£135K

NIC payable

Total tax and NIC payable

Profits retained in the company




Accumulate profits and realise after five years

Profits retained in
company

Tax saved by retaining profits

Proceeds of sale/liquidation/POS etc
attributable to retained profits

CGT thereon @ 10%

Net tax saving by accumulating
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iIncorporate without CGT rollover

Sell the business to a new company:

Each year for 5 years, each partner draws:

Income tax payable
Company tax payable
Total annual tax payable

One-off CGT payment

net assets
Goodwill

dividend
loan repayment

£k
200
1,000
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claim intangibles relief for goodwill

£k
Company amortises cost of goodwill over 5 years
Annual tax deduction is 200
Annual taxable profits 300
Corporation tax thereon @ 20% £60
Therefore:
Income tax payable -
Company tax payable 60
Total annual tax payable £60
One-off CGT payment £100




comparison

unincorporated business £k
Partnership profits 2,500
Tax thereon - £220k x 5 (1,200)
Net accumulated value £1,400

incorporated business

Company profits

Amortisation of purchase price
Corporation tax - £60k x 5
Dividends distributed - £35k x 2 x 5

Retained profits in company

Proceeds of sale of business
CGT thereon

Dividends received

Income and NIC thereon

Net accumulated value

£k

2,500
(1,200)
(300)
350
650




= Partnership pays tax on all profits at highest rates
= Company rates are much lower

= Avoid NIC on distributed profits via dividends

= Accumulate and distribute profits as capital

= Extract value on incorporation

= Non-tax issues to consider




Commercial property over £500k 4%

Buy new premises for £1.5m
SDLT @ 4% £60,000

If premises VATable — cost £1.8m
SDLT @ 4% £72,000

If bought a company owning the property
stamp duty @ 2% £7,500

If company has borrowings of £1m
stamp duty @ 2% £2,500




Buy a company owning the property
Acquire into a separate/new company
ncreases on-sale price

solates from trading risks

f used in a group, shouldn’t prejudice BPR or ER for
shareholders

Intra-group transfers are CGT/SDLT exempt

Claim P&M CA's on integral features

Buy land, contact separately the construction work
Individual worse off if can’t sell shares




residential property — for own use

= Benefit in kind if by reason of employment — 4% In
excess of £75k

= £1m property — benefit - £40k pa
= Director, officer, employee or ‘shadow director’

= Own property via an offshore company and offshore
trust, if not domiciled in UK?




capitalised revenue costs — having your cake
and eating it!

the ‘holy grail’ for taxpayers

= Capitalise on expense in the accounts
* Including it in the balance sheet
= not in the P&L

= Claiming a tax deduction against profits

taxpayer shooting themselves in the foot
= Cost could have been deductible against profits

= But capitalised it in the accounts to improve the balance
sheet and P&L
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Accounting profits under UK GAAP form the basis of
taxable profits

Subject to “any adjustment required or authorising by
law”

No deductions for capital costs

Capital allowances replace depreciation on plant &
machinery

Case Law says that whether expenditure is revenue or
capital in nature Is a question of Law not accounting




repairs and refurbishment costs

£250,000 major refurbishment of business premises
repainting internal/external walls & cellings, etc
new roof and guttering

Improving/redesigning reception and common
parts

new central heating boiler

= £50k
= £100k
= £60k

= £40k




capitalise and write off over 10 years

Repainting — 10% deductible each
year

New roof — 10% deductible each
year

Improvements — capital item

Central heating — P&M allowances

£k

10

_3

£18

write off in year of expenditure

Repainting — 100% deductible

New roof — 100% deductible

Improvements — capital item

Central heating — revenue
expense

£k

50

100




capitalised revenue costs — having your cake
and eating it!

fixed asset construction

= Capitalise interest during construction phase

= Claim a tax deduction each year for the amount incurred
= Applies to investment properties and own use properties

work In progress/development properties
= |nterest rolled up in WIP
= Deductible when asset/property sold
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Incidental costs of obtaining loan finance

Borrow from bank £1.5m to purchase new premises — 5 year
term loan

Interest expensed each year
0.5% arrangement fee
Bank’s legal fees

Own legal fees

Valuers’ fees

Early redemption fee (after 3 years)

£15k
£25k
£15k
£10k
£45k




definition

“expenses incurred on fees, commissions, advertising,
printing and other incidental matters incurred wholly and
exclusively for the purpose of obtaining the finance,
providing security for it or repaying it

= OK even if the loan Iis not obtained

= An incorporated business can deduct cost in calculating
profits even if the costs are capitalised

= A company can deduct the cost as it is amortised to P&L




Pera
Technology

Funding growth

Martin P. Avison - MBA, FInstSMM



Pera
Technology

Founded in 1946

Research association
Forecast 2012 — £80m
Retain NO interest in IP

Six business support centres
8 research institutes

350 + staff

Partners in 20 EU countries

Manufacturing Advisory
Service — MAS

10. Coaching for Growth

© 0N Ok WNPRE




Pera
Technology

1. Created 600 new product
and process ideas

2. Won £150m public R&D
funding for SME'’s

3. Developed Pan-
European network of 10k
leading technologists &
researchers

4. Contracted with 3,000
firms — supply chains -
collaboration



Pera
Technology

Bangkok

Beijing

Hamburg

Helsinki

Jakarta

Johor Bahru

Kuala Lumpur Cebu
Kuching

London
Madrid
Manila
Milan
Medan
Melton
Oslo
Oxford

Penang
Shanghai
Singapore
Surabaya
Tallinn



Pera
Technology

- Business /market
Intelligence

- Global networks — technical
and commercial partners

- Commercially orientated
Innovation

- Proven risk management
capabilities

- Strong EU presence @




Pera
Technology




Pera
Technology

1. Framework Programme 7

-  FP7 Cooperation
- FP7 Capacities

2. Smart Grants

- Proof of Market

- Proof of Concept

- Develop of Prototype
3. TSB Collaborative grants
4. Specialist funding e.qg.

- Carbon Trust

- ITF-0OIil and Gas



Pera
Technology

Capacities R&D (R4S,

R4A) €1.3 Bn

Collaborative Research
€33 Bn

Scale of Project

€1-2.5m

€2-5m

Intellectual Property
Control

Full Control Retained

Shared across Partners

Cash Flow Impact 0 50 - 75%

Thematic Areas All Specific Thematic Areas
Supported

Technology Readiness 4-7/8 (r&D) 2-3, 4-5 (R&d)

Level

Timescale of Project 2-3 years 2-4 years




Pera
Technology

SIEMENS BT
Commercial supply chain route to market

bnbmi:}
™

Our typical client:
Close to top of supply chain

«Controls IP from the project

-Leads exploitation

GKN plc

Slawolsnd



http://www.gknplc.com/
http://www.baesystems.com/index.htm
http://www.btplc.com/

Pera
Technology
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Pera
Technology
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http://www.gknplc.com/
http://www.baesystems.com/index.htm
http://www.boc.com/index.cfm
http://www.dyson.co.uk/homepage.asp
http://www.btplc.com/
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Pera
Technology

1. Previously known as
Grant for Research and
Development — GRD

2. Run through Technology
Strategy Board — TSB

3. SMEs engaged in R&D

4. Strategic area’s of
science engaging in tech

5. New products, processes
and Services



Pera
Technology

1. assess the commercial Including assessing
viability of a project, costs, timescales and
through: funding requirements.
 market research 2. Projects will last up to 9
 market testing and months, have maximum

competitor analysis grant of £25k, and up to
* Intellectual property 60% of total project costs
position may be funded.

2. + initial planning to take

project to

commercialisation,



Pera

G Technology

1. technical feasibility and
commercial potential of a
new technology, product or
process, including:

Initial feasibility studies
basic prototyping
specialist testing and/or
demonstration to provide
basic proof of technical
feasiblility

intellectual property
protection

Investigation of
production and
assembly options.

2.

3.

It also includes pre-clinical
research studies for
healthcare technologies and
medicines, including target
identification and validation.
Projects will last up to 18
months, have a maximum
grant of £100k, and up to
60% of total project costs
may be funded.



Pera
Technology

1. develop a technologically

Innovative product,
service or industrial
process, and can include
projects such as:

« small demonstrators

 Intellectual property
protection

 trials and testing,
Including clinical

« market testing.
2. Projects will last up to 2

years and have a
maximum grant of
£250Kk; up to 45% of total
project costs, may be
funded.



G Pera

Technology

1. Designed to assist the - Low Carbon Venhicles
iIndustrial and research - Fuel Cells and Hydrogen
communities to work together : :
on R&D projects in - Sustainable Man_ufacturlng
strategically important areas of - Advanced Materials
science, 5. Competitions have been

2. Regular competitions for expanded recently to support
funding of collaborative R&D large projects

3 gaﬂgcztg(;;mgce)rﬁgﬁg’esoo Large projects - total project

' orojects Government budget of £1.05m and attract

investment in excess of £1 b funding at 50%.
billion. 7. Smaller projects typically

4. Opportunities for funding £100k and attract funding
typically include: at 75%.

- High Value Manufacturing



Pera
Technology

Smairt

1. Wrote 54 applications in
2 years and 48 were
approved

2. Cost £3k +




O

Pera
Technology

o 0k WHhPRE

ldeas creation

R&D capability/expertise
Technology partners
Commercial partners
Financial and investment
Grant funding



Pera
Technology

Leveraging appropriate business investment

Technology Strategy Board

Driving Innovation

FinanceSouthEast p»
« Business Angels -
- Venture Capitalists ‘epan bvca iz
« Framework Programme ,_.:—-""-'h
- Private Equity and Banks CARTON

« UK Public Funding
Mechanisms @

ECo-innovAtion SEVENTH FRAMEWORK
PROGRAMME



http://www.carbontrust.co.uk/

McBrides | -

Any Questions?


http://www.peratechnology.com/
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BUSINESS TAX

Primary Path Ltd v R & C Commrs

Where the taxpayer company provided the services of its sole director and shareholder to a client,
through the services of agency companies, the arrangements were such that, had they taken the form of
a contract between the worker and the client, the worker would not have been regarded as an employee
of the client so that the IR 35 legislation did not apply.

Facts

The taxpayer's business was the provision of services in the field of database software development. It
had a sole shareholder and director (W). During the relevant period the taxpayer's business services
were provided solely through W.

The taxpayer provided services to a client (G), through the services of agency companies, on two
occasions during the period 4 June 200 | to 14 March 2003. HMRC took the view that the circumstances
of those arrangements were such that, had they taken the form of a contract between W and G, W would
have been regarded as an employee of G. Accordingly, HMRC issued a notice of decision pursuant to s.
8 of the Social Security Contributions (Transfer of Functions, etc.) Act 1999 and reg. 6(4) of the Social
Security Contributions (Intermediaries) Regulations 2000 (SI 2000/727) for the period 6 April 2001 to 5
August 2002 treating the taxpayer as liable to pay primary and secondary Class | National Insurance
contributions (NICs) in respect of W's attributable earnings from the arrangements, and issued two
notices of determination under reg. 80 of the Income Tax (Pay As You Earn) Regulations 2003 (Sl
2003/2682) for the tax years 2001-02 and 2002-03 requiring the taxpayer to pay in total £15,420.84 in
relation to the attributable earnings of W from the arrangements with G. The taxpayer appealed against
both the notice of decision and the two notices of determination.

Issue

Whether, if the arrangements had taken the form of a contract between W and G, W would have been
employed by the client under contract of service.

Decision

The First-tier Tribunal (Judge Edward Sadler) allowed the taxpayer's appeal.

In order to decide whether the IR 35 legislation applied to the taxpayer the FTT had to ascertain first what
would be the terms of a hypothetical contract between W (the worker) and G (the client), and then
determine whether such a contract would be a contract of employment or a contract for the supply of the
services of an independent contractor.

On the evidence the hypothetical contract between W and G would be on the following terms:

1. The services of W would be engaged for a series of fixed-term contracts which could be terminated
before the expiry of the term by four weeks' notice.

2. The services to be provided by W were specific and detailed for the development of software.

3.  He would be paid on the basis of a specified hourly rate for the number of hours actually worked:
there is no payment in the case of absence for holidays, sickness or other causes.

4. He was not entitled to any pension or insurance benefits, benefits in kind, or bonus, share options or
other incentive arrangements provided to employees of G.

5.  He had to co-operate with G, in providing his services, and take account of its directions, but he
determined the manner, means and methods in or by which he performed the contracted services.

6. During his period of engagement W was entitled to undertake assignments for other contractors
provided that there was no conflict with the interests of G.

1|Page



7. The contract was for the engagement of the services of W, but if he was not available for any reason
he could propose a substitute, provided that that substitute had comparable skills.

8. There was no provision for training or other skills development for W and no provision for appraisal
nor any grievance or similar employee rights procedures.

9. There was a requirement for him to provide his own insurance cover.
10. The contract would include a declaration that W was not an employee of G.

Applying the guidance in the decided cases to the hypothetical contract, it would not be a contract of
service.

There was an obligation on G to pay W for the work he had done, but no obligation beyond that. The
essence of the arrangement was that W was paid only for the hours he worked, and should at any time
his strand of work within the overall project have suffered a hiatus for any reason, he had no contractual
basis for demanding other work or payment whilst he waited for his work to resume. Nor was there
anything to suggest that G had it in mind to offer work beyond the specific project for which W's services
were engaged. That feature of his hypothetical contract called into question whether it was an
employment contract - it was a feature which was more indicative of a contract for services (Ready Mixed
Concrete (South East) Ltd v Minister of Pensions and National Insurance [1968] 2 QB 497 and Dragonfly
Consultancy Ltd v R & C Commrs [2008] BTC 639 considered).

The contract contemplated the possibility of substitution and no employment contract envisaged that the
employee could or would send along someone else in his stead to perform the duties he had been
engaged to perform (Usetech Ltd v Young (HMIT) [2005] BTC 48, Express and Echo Publications Ltd v
Tanton [1999] ICR 693 considered).

There was minimum supervision of W on the part of G - he was hired for his expertise to be part of a
team for a particular project, and subject only to such supervision and direction as was necessary for and
in the course of the management of the project as a whole he was left to do the work as he saw fit. The
level of control or supervision exercised did not go beyond that which one would expect in the hiring of an
independent contractor.

Considering the other terms of the hypothetical contract and the fact that the taxpayer was exposed to
financial risk in a manner and to an extent that W would not have been exposed to had he been an
employee, the overall picture was that the taxpayer was in business on its own account and W would not
be an employee of G but an independent contractor (Market Investigations Ltd v Minister of Social
Security [1969] 2 QB 173 and Hall (HMIT) v Lorimer [1993] BTC 473 applied).

[2011] TC 01306
Decision released 6 July 2011
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How to handle tax on travel and subsistence

The travel and subsistence rules have largely remained unchanged since their introduction in 1998 and
the legislation can be found in ITEPA 2003 Chapter 2 commencing at s 337.

At the time, it was intended that they would be made relevant for the 21st century so the historical
reference to the horse was removed as well as the concept of triangular travel which governed the
amount of travel costs which could be claimed by an employee free of income tax.

The travel rules are fairly comprehensive and it is not surprising that they feature so often in areas of
dispute at the time of an employer compliance review by HMRC. There are common threads of issues
that arise.

Employee’s base

It is normally a matter of fact where an employee is based for employment tax purposes. It is where an
employee is required to attend in the performance of his/her duties. In this age of travel and remote
working it can no longer be taken for granted that where an employee is shown to be based in his/her
employment contract will be the case for tax purposes.

Following the introduction of the new rules in 1998 HMRC issued a useful guide, Pamphlet 490, which
walks through the types of situation and is meant to help an employer decide what the position is for a
particular employee. Therefore it is important to decide whether an employee is office based, territory
based, home based or indeed without a base.

This is an important starting point in deciding whether an employee is in a position to claim travel and
subsistence costs and the extent of those claims. Costs incurred in travel to a normal base are not
qualifying journeys save if the employee is in an emergency situation and the circumstances of Pook v
Owen (45 TC 571) have been satisfied. This requires that an employee is in charge of an emergency
prior to the commencement of their journey.

There are also special rules:

=  which permit an employer to come to the help of an employee when there is a breakdown in public
transport or if you are unexpectedly required to work late;

= relating to travel costs met for workers who are disabled and cannot use public transport to travel to
work.

It is also important to bear in mind that an employee can be seconded to a new base for a period of up to
24 months without that temporary base being considered the work location for taxation purposes. If at
any point during the 24-month period it is agreed that the temporary base will be extended beyond 24
months then from that point the temporary base will be considered permanent by HMRC and relief will no
longer be claimable for travel and subsistence in respect of that location.

It is interesting that an employee may have more than one base and that travel between these bases will
qualify for tax relief. In practice a base is somewhere that an employee spends more than 40% of his
working time.

We are seeing a growing number of cases in which HMRC is disputing the claims for travel and
subsistence made by employees due to the base being different in the minds of HMRC to those adopted
by the employer.
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Accommodation

An employee can reclaim the costs incurred in staying away from home while on business. There are
some factors which need to be considered:

= If it is the practice of reimbursing actual costs incurred then no problem should arise. If however, a
round sum allowance is paid to employees then this will be taxable unless HMRC is satisfied that the
amount of the round sum is realistic and there are controls in place to ensure the allowance will only
be paid when the employee is working away from his normal employment base. There are special
rules in respect of the construction industry (working rule agreements); see below.

=  Many employers used to pay an allowance to employees who, rather than staying in a hotel, sleep
over with relatives or friends. The ‘friends and family allowance’ was withdrawn and employees can
now only claim against the costs they actually incur.

= There are special rules in relation to ‘personal incidental expenditure’ which covers expenditure like
telephone calls home, use of a mini bar in a hotel room, laundry. The law only allows an employee to
reimburse on average £5 per night of each business trip for UK journeys and £10 when travelling
overseas. This is an area which is often overlooked by employers and is a favourite to be looked at
during an employer compliance review. If the employee is permitted to have these costs on a hotel
bill then an employer will need to set up systems to ensure when reviewing the claim that the limit is
not exceeded. Some employers do not permit incidental expenditure to be claimed on a hotel bill but
allow the employee to claim the allowance of £5 per night in the UK or £10 overseas. In this situation
HMRC would want to check that no incidental costs have slipped through on the hotel bill.

It is important to bear in mind that to qualify for accommodation costs to be met free of tax the employee

concerned must be working away from their normal base. It is not possible for instance therefore to claim
tax relief if an employee decides to stay in a hotel near his normal base so he can be available to attend

an early meeting the following morning.

Subsistence

This is similar to the position on accommodation in that an employee can claim tax free the cost of food
and drink consumed while away from their normal employment base. HMRC has historically suggested

that for an employee to be in a position to claim subsistence they must be away from their normal work

location for a period of in excess of five hours. This is a matter of HMRC practice and there is nothing in
the legislation which defines the period of absence before a claim can be made only that the employee

must be away from their normal work location and incur a cost.

It should be borne in mind that there is a clear distinction between subsistence and entertaining and
HMRC will want to be sure that any systems and controls recognise this. If, therefore, an employee takes
a customer to a restaurant for lunch then the cost should be coded to entertaining and not subsistence. If,
however, an employee visits a customer away from his nhormal employment base and takes a meal on
route then this is subsistence. In the past we used to see a lot of HMRC reviews around this area with
specialist entertaining teams looking at costs incurred and ensuring they had been correctly coded.

If an employer wishes, it can pay a round sum allowance for meal costs to employees. HMRC has set out
round sum allowances which can be paid, with the amount being dependent on how long the employee
was away from his or her normal work base. This equates to £5 for one meal, £10 for two meals and £15
for longer periods.

It is not uncommon for an employer to arrange a Board meeting or staff training offsite and if food and
drink is provided then HMRC would accept that these are allowable for subsistence purposes.

It should be remembered if an employee stays in a hotel and goes down to the restaurant for a meal, a
drink taken with their food is classed as subsistence. If that employee buys drinks at the bar before his or
her meal HMRC will consider this cost to be a ‘personal incidental expense’ which is then capped at the
rate of £5 in the UK or £10 overseas.
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Travel
There are clearly three types of expenditure:

=  Travel on public transport will not generally be taxable if the journey relates to a specific business
trip.

= There are special rules which apply when an employee uses their own or a company car for the
business journey. If the employee uses their own vehicle then approved mileage allowance
payments can be paid which permit an employer to pay 45p for the first 10,000 business miles in a
year and 25p thereafter. For employees who use a company car if this does not come with fuel then
employees can claim a mileage rate which does not exceed the advisory fuel rate.

=  There are approved rates which can be claimed by an employee travelling on a bike.

This is an area of interest to HMRC who will want to be satisfied that the mileage being reimbursed does
represent the business journey. It is important that employers obtain sufficient detail of the journey
undertaken by their employee so that at the time of any HMRC review they can satisfy any questions
over the travel undertaken. It is sensible if that information could extend to show the postcode where the
journey started and that at the end. There are different rules for NICs (see below).

It is a matter of fact that travel relating to ordinary commuting would not normally be considered qualifying
travel.

Special rules for the construction industry

It is a common practice for the construction industry to engage site-based workers under what are called
‘working rule agreements’. These agreements exist between the industry representatives and the trade
unions. The working rule agreement sets out the rates of allowances which can be paid and various
requirements which an employer must satisfy before these allowances can be paid. It is important to bear
in mind that an employer cannot adopt a working rule agreement without a HMRC dispensation. HMRC
will permit the working rule agreement to apply to not just those workers covered by the agreement but all
employees of an employer working on that site.

NIC rules

Business travel and subsistence allowances paid to employees are excluded from the earnings figure on
which NIC is calculated:

= A liability to NIC will therefore arise only when the employer makes a payment that more than
reimburses an employee for the cost of business travel.

= An employee can be reimbursed for a relevant motoring expense up to a limit of 45p per mile in
relation to each relevant earnings period. These rules are complex and it is easy to fall foul of them.
The rules really require that all relevant motoring expenses are identified for a particular earnings
period and processed together. Once a relevant expense is claimed in a particular earnings period
then it is not possible for an employee to make a further claim for that same period. The additional
payment made will be caught to NIC in full. Therefore if, for example, an employee gives mileage
details for April 2011 which are processed in that earnings period and then subsequently discovers
that he or she incurred further mileage in the period and makes a claim for these in May 2011 then
NIC would arise on the mileage reimbursed in the May period.

Some points to review

It is worthwhile taking a look at the employer's travel policy to ensure this meets the requirements of the
tax rules and that these rules are being followed in practice. Does any dispensation agreed with HMRC fit
the policy presently in place?
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We would also recommend that employers look at different employee populations and ensure they can
be comfortable over where these workers are based and that on this basis, claims to travel and
subsistence made are defendable.

We are seeing a lot of attention in regard to mileage allowances and would recommend if employers
have employees who incur significant levels of business travel that they set up a review strategy and
consider agreeing their audit approach with HMRC. It is important that mileage records are sufficient to
enable HMRC to test the mileage claimed so they should show ideally the postcode at the start and finish
of the journey.

Tax Journal
http://www.taxjournal.com/tj/articles/how-handle-tax-travel-and-subsistence-35471
Wednesday, November 2, 2011 - 18:00
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SECTION 1
Summary of Conclusions

1.1 Subject to one reservation, the conclusions set out in this section, and developed in the rest of
this Report, reflect the views of the Advisory Committee. The reservation is that the two members
of the Advisory Committee who are serving judges in the United Kingdom (Sir Launcelot
Henderson and Howard Nowlan) wish to maintain a position of strict public neutrality on the policy
issues discussed in this Report, and therefore on the question whether or not a GAAR should be
introduced. They do, however, agree with their colleagues on the Advisory Committee that, if a
GAAR is to be introduced, a model of the type recommended in this Report appears to be the
most suitable for adoption in the UK.

1.2 In broad terms the purpose of the study was to consider whether the introduction of some type of
general anti-avoidance rule would be beneficial for the UK tax system.

1.3 Beneficial does not mean simply providing another weapon in the armoury to challenge
unappealing tax avoidance schemes. The issue is more complex, and a number of important
factors have to be taken into account to determine whether, looked at overall, introducing a GAAR
today would be a positive step.

1.4 Most critical among these factors is whether such a step might erode the attractiveness of the
UK's tax regime to business. The continuing turbulence in financial markets and the fragility of the
UK economy has kept this issue in the forefront of the Study Group's discussions.

1.5 I have concluded that introducing a broad spectrum general anti-avoidance rule would not be
beneficial for the UK tax system. This would carry a real risk of undermining the ability of business
and individuals to carry out sensible and responsible tax planning. Such tax planning is an entirely
appropriate response to the complexities of a tax system such as the UK's.

1.6 To reduce the risk of this consequence a broad spectrum rule would have to be accompanied by
a comprehensive system for obtaining advance clearance for tax planning transactions. But an
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1.7

effective clearance system would impose very substantial resource burdens on taxpayers and
HMRC alike. It would also inevitably in practice give discretionary power to HMRC who would
effectively become the arbiter of the limits of responsible tax planning.

However, introducing a moderate rule which does not apply to responsible tax planning, and is
instead targeted at abusive arrangements, would be beneficial for the UK tax system. Such a rule
could bring a number of significant benefits —

(i)

(ii)

(iii)

(iv)

v)

(vi)

(vii)

First and foremost, it would deter (and, where deterrence fails, counteract) contrived and
artificial schemes which are widely regarded as an intolerable attack on the integrity of the
UK's tax regime. Such schemes make a mockery of the will of Parliament. In discussions
with various representative bodies of the tax profession there has been unanimity of view
that such schemes are wholly unacceptable.

Introducing such a targeted rule should contribute to providing a more level playing field for
business: enterprises which conduct responsible tax planning would no longer have their
competitiveness undermined by others which seek to reduce their tax burden by contrived
and artificial schemes. Likewise tax professionals who are not willing to recommend or
implement such schemes will not have their client base eroded by those who are prepared
to do so.

At the moment, in the absence of any such anti-abuse rule, the task of judges in the Tax
Tribunals and the Courts in dealing with abusive schemes is confined to deciding whether
such schemes succeed or fail by applying the normal principles of statutory interpretation to
the tax provisions concerned. Judges inevitably are faced with the temptation to stretch the
interpretation, so far as possible, to achieve a sensible result; and this is widely regarded
as producing considerable uncertainty in predicting the outcome of such disputes. In
practice this uncertainty spreads from the highly abusive cases into the centre ground of
responsible tax planning. A GAAR specifically targeted at abusive schemes would help
reduce the risk of stretched interpretation and the uncertainty which this entails.

The UK's tax legislation is notoriously long and complex. In many places it is virtually
impenetrable. A significant contributing factor to the length and complexity is the need for
the drafting of any given set of rules to anticipate attempts by some taxpayers to avoid the
application of those rules, or exploit their application, in a way that Parliament could not
rationally have contemplated. Enacting an anti-abuse rule should make it possible, by
eliminating the need for a battery of specific anti-avoidance sub-rules, to draft future tax
rules more simply and clearly. Also, fewer schemes would be enacted and so there will be
less call for specific remedial legislation.

In time, once confidence is established in the effectiveness of the anti-abuse rule, it should
be possible to initiate a programme to reduce and simplify the existing body of detailed anti-
avoidance rules. The Office of Tax Simplification would be the obvious agency to do this.
This would lead to a significant improvement in the certainty of operation of the existing
body of tax rules.

An anti-abuse rule which is targeted at contrived and artificial schemes will not apply to the
centre ground of responsible tax planning. Consequently there will be no need for a
comprehensive system of clearances, with the resource burdens which such a system
would require.

The centre ground will of course have its outer limit; and taxpayers who wish to test the
location of that limit by their tax planning will remain free to do so. A mechanism such as an
independent advisory panel would be a quick and cost-effective way of helping taxpayers
and HMRC identify the location of this outer limit, without running the risk of giving greater
discretionary powers to HMRC.

In this particular context it is important to note that at present the effectiveness of some tax
planning is uncertain, given the willingness of HMRC to challenge such schemes and the
unpredictability of the response of the Tax Tribunals and Courts to such cases.
Accordingly, a specifically targeted anti-abuse rule should not significantly increase the
area of uncertainty.
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1.8

1.9

1.10

1.11

1.12

(viii) It should help and inform the public debate about tax avoidance and abusive practices; and
it should help build trust between taxpayers and HMRC, as the boundaries between
acceptable and unacceptable behaviours are clarified.

These benefits which a specifically targeted anti-abuse rule would bring are substantial and
valuable. Accordingly, | strongly recommend that such a rule should be enacted. This also reflects
the views of the Advisory Committee (subject to the reservation, as regards the serving judges,
noted in paragraph 1.1).

To make the introduction of such a GAAR manageable, for taxpayers and HMRC alike, it should
initially apply to the main direct taxes - income tax, capital gains tax, corporation tax, and
petroleum revenue tax. It should also cover national insurance contributions (which would
require separate legislation). At a later stage, when the GAAR is seen to operate fairly and
effectively, consideration should be given to including other taxes such as stamp duty land tax.
However, it would not be sensible to include VAT, as this tax has its own anti-abuse rules
derived from EU law, and applying a UK GAAR in parallel could raise issues of consistency with
EU law.

The tax rules in many areas have become extremely complex and in practice can give rise to very
anomalous results. A GAAR would not remove the need to improve the specific legislation where
this is so. Indeed, it will highlight the need for this, as the GAAR will operate most effectively
where the principles underlying the specific tax rules are clear. Accordingly, one of the
advantages of a GAAR would be to encourage legislators, and drafters, to consider more carefully
the principles behind proposed legislation. In some areas, for example trust taxation, specific
guidance notes in relation to the application of the GAAR may, as an interim measure, need to be
agreed between HMRC and representative bodies working in this area. This exercise

should also be used to highlight the need for reform of the rules rather than simply providing a
continuing form of guidance.

It should be possible to draft such a rule so that it would operate effectively and fairly. Appended
to this Report (Appendix I) is an illustrative draft of a general anti-abuse rule and an
accompanying Guidance Note (Appendix II) which must be read with it. These incorporate
principles which should enable abusive schemes to be specifically targeted and appropriately
counteracted. The draft GAAR includes a series of important safeguards to ensure that the centre
ground of responsible tax planning is effectively protected. These safeguards are —

0] an explicit protection for reasonable tax planning ("safeguard 1");

(i) an explicit protection for arrangements which are entered into without any intent to reduce
tax ("safeguard 2");

(i)  placing upon HMRC the burden of proving that an arrangement is not reasonable tax
planning ("safeguard 3");

(iv)  having an Advisory Panel, with relevant expertise and a majority of non-HMRC members,
to advise whether HMRC would be justified in seeking counteraction under the GAAR
("safeguard 4"). This Advisory Panel should publish (appropriately anonymised) digests of
its advice.

(v)  giving taxpayers and HMRC the right to refer to material or information which was publicly
available when the tax planning arrangement was carried out. This could provide valuable
help in determining whether an arrangement should be regarded as reasonable tax
planning: This material should be available as evidence even if it would not otherwise be
admissible as a matter of law.

(vi)  requiring that potential application of the GAAR has to be authorised by senior officials
within HMRC. This is to ensure consistency and responsibility in its application by HMRC.

It must be emphasised that the general anti-abuse rule appended to this Report has been drafted
as an illustration to demonstrate that it is possible to incorporate in the form of legislation the
principles which | consider must govern a general anti-abuse rule if it is to be beneficial

for the UK. The key principles are the safeguards summarised in the sub-paragraphs (i)-(vi)
above. Those key safeguards, and the other principles incorporated into the draft, are discussed
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in greater depth later in this Report.

1.13 While recommending the enactment of such a specifically targeted anti-abuse rule, | note two

particular concerns which have been frequently expressed during discussions with representative
bodies.

() The first is a fear of "mission creep": that the essential safeguards to protect the centre
ground of responsible tax planning may be eroded by subsequent amendment.

(i)  The second is that the prospect of reducing the volume and complexity of specific anti-
avoidance rules, which an anti-abuse rule should facilitate, will not be fulfilled.

If the Government decides to introduce a GAAR of the sort recommended, then | trust that it will

take these concerns into account. Provision for a regular, say five yearly, review of progress would
instil confidence that the benefits which the GAAR should bring will be delivered.
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Capitalised revenue costs: are HMRC's views developing?

25/11/2011

Recent correspondence has suggested an increased willingness to challenge the accounting
where some allowable revenue costs have been capitalised in a trader's accounts. HMRC has not
rejected the stance, which case law supports, that allowable revenue costs for tax purposes,
which atrader capitalised in its accounts, generally remain deductible when they emerge
through profit and loss account (P&L). But there is, it seems, areluctance to accept immediate
relief where a transaction such as a sale and leaseback or lease and leaseback appears to
accelerate the deductions. More surprisingly, HMRC has also refused to confirm what the
position would be in the case of an outright sale, though it is unclear if this has any wider
significance.

The accounts determine what deductions are due to a trader, and when they can be made, "subject to
any adjustments required or authorised by law". In certain cases, costs which HMRC accept are
inherently deductible for tax purposes cannot be deducted immediately because they are capitalised into
a fixed asset account, and here case law says a deduction should be allowed as and when the costs are
later charged to P&L by way of amortisation or otherwise.

This rule is inherently fuzzy round the edges, and HMRC doesn't resolve that fuzziness much in its
Business Income Manual (at BIM 42220), which says the deduction can be claimed on a sale, or an
accounts write-down which is expected to be permanent, which ought to cover amortisation debits. It
has been noted that HMRC has, on occasion, contested the argument that an immediate or accelerated
deduction can arise on a roll-over type transaction (such as a sale and leaseback) and has sought to
allow relief only via future amortisation deductions. In due course, the ongoing debate may clarify when
and how deferred revenue deductions are claimable by traders in more complex cases (excluding loan
relationships, where there are separate rules for capitalised interest etc).

The kind of correspondence involved does raise two interesting points, though.

= HMRC has questioned the detail of actual accounting for roll-over transactions; it isn't clear if it is just
seeking to understand the underlying reality, or is preparing to challenge whether that accounting
was GAAP consistent for this purpose.

= HMRC has not responded to requests we have made for confirmation that on a sale of the fixed
asset the whole deferred costs not yet allowed would be deductible (with the recovered costs being
taxable; the net effect being to allow an immediate deduction for the lesser of the unrecovered costs
and the accounts loss). This seems uncontentious and in line with BIM 42220 and what we thought
was HMRC's view. HMRC has, though, responded with references to having to "take away this
challenge for internal consultation" with a view to "clearer articulation of HMRC's position and
guidance in respect of an outright sale scenario". Again, it is unclear if anything of any wider
significance should be read into this stonewalling.
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CORPORATE TAX

The 100 largest groups registered on the London Stock Exchange have more
than 34,000 subsidiaries and joint ventures between them.

The extent to which FTSE 100 companies use tax havens for their operations is revealed in a database
of their subsidiaries compiled for the first time by the development charity ActionAid.

The 100 largest groups registered on the London Stock Exchange have more than 34,000 subsidiaries
and joint ventures between them. A quarter of these, over 8,000, are located in jurisdictions that offer low
tax rates or require limited disclosure to other tax authorities.

UK companies are required by law to report a list of their subsidiary companies together with their country
of registration to Companies House. However, many of the FTSE 100 have failed to do so in the past.
Disclosure of the full list by all 100 groups is the result of a formal complaint made by ActionAid to
Companies House and a subsequent investigation by the business secretary, Vince Cable.

It is the first time a comprehensive list of subsidiaries has been collected. There are several legitimate
reasons for multinational companies to have subsidiaries in countries around the world, but the extent to
which the largest UK-listed companies' business is conducted offshore in jurisdictions classed as tax
havens has been seized upon by campaigners calling for a clampdown on corporate tax avoidance.

ActionAid has analysed the list according to the definition of tax havens and secrecy jurisdictions
compiled by the government accountability office of the US Congress, including in addition the US state
of Delaware and the Netherlands, which are not on the GAOQ list but are acknowledged to offer tax and
minimal disclosure advantages to foreign companies. By this measure, it emerges that 98 of the FTSE
100 companies use tax havens, with only Fresnillo, a Mexican-based mining company, and Hargreaves
Lansdown, a Bristol-based financial services group, declaring no offshore subsidiaries.

Martin Hearson, a tax policy expert at ActionAid, said: "When companies use tax havens to dodge taxes,
ordinary people in developing countries and the UK lose out. Our research today lays bare the extent to
which the use of tax havens is rife among Britain's biggest multinationals, who have serious questions to
answer."

The banking sector has the largest number of tax haven companies, with the big four UK banks — HSBC,
Royal Bank of Scotland, Barclays and Lloyds — having a total of 1,649 offshore subsidiaries. They have
the largest number of companies registered in the Cayman Islands, with Barclays alone registering 174
subsidiaries and ventures there. HSBC has 156 subsidiaries in Delaware, which has limited reporting
requirements, compared to 97 in the rest of the USA. Lloyds Group has 97 companies in the Channel
Islands.

The advertising and communications group WPP, which moved its tax domicile to the low-tax regime of
Ireland, has 611 subsidiary companies based in tax havens.

The banks point out that they are global businesses with local operations in dozens of countries including
jurisdictions that happen to be on the list of tax havens, and that that in itself is not evidence of tax
avoidance. A spokesman for HSBC said the bank did not use artificial tax planning structures or
transactions to avoid tax, and was a top-five UK taxpayer paying £6bn in UK taxes in last six years.

Barclays attributed its large number of Caymans companies to the legacy of its acquisition of Walbrook
and said it was working to reduce the number. It too pointed out that there were many reasons other than
tax planning for companies to have subsidiaries offshore, such as the ease of incorporation or speed with
which capital could be moved.

A Barclays spokesman said: "All foreign subsidiaries are included in returns to HMRC either because
they are UK tax resident and file UK tax returns or because they are listed on returns giving information
on income earned that may be subject to UK tax under what is referred to as the controlled foreign
company legislation."
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Lloyds Banking declined to comment. A Guardian investigation revealed that RBS operated complex
international tax avoidance schemes during its boom years, but it said it would put an end to these when
it accepted a government bailout. Many of its tax haven subsidiaries appear to relate to these previous
transactions running their contractual course. An RBS spokesman said of the company today: "We are a
signatory to the UK tax code of practice and adhere to the spirit as well as the letter of the law."

Tax justice campaigners accused the banking sector of bypassing regulation through offshore
subsidiaries. "Banks use tax havens extensively not just to avoid tax and to help their private banking
clients, but also to avoid regulation by mainstream financial centres, which is the attraction of creating
shadow banks in offshore centres like Cayman, Jersey and Luxembourg," said John Christensen, director
of the Tax Justice Network.

The former Liberal Democrat Treasury spokesman Matthew Oakeshott called on non-executive directors,
shareholders and employees to put pressure on their companies to reveal subsidiaries that have no
commercial rationale other than secrecy or tax dodging. "The Treasury must insist on full disclosure on
RBS and Lloyds' use of tax havens to ensure they are not cheating their owners, British taxpayers," he
said.

WPP moved its tax residence from the UK to Ireland in 2008, saying it would help to reduce its overall tax
rate. It has indicated that it is ready to return to the UK for tax purposes in 2013 if proposals in George
Osbhorne's budget this year to relax the rules on taxing foreign subsidiaries are enacted. The Treasury
acknowledges the reform could see UK tax receipts fall but argues that it will keep the UK competitive as
a home for global corporations.
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Big extraction

JACK HOLLYMAN considers various ways of mining profits from a corporate partner
Tweet [11]
KEY POINTS

= Using a corporate partner or service provider can mitigate higher-rate income tax liabilities.
»  Use dividends when future income is lower.

=  Extra-statutory concession C16 is due to end.

» Loans to director shareholders can be tax efficient.

= Business property relief will be lost if the company is not mainly trading.

Bringing a corporate partner into a partnership is a widely used strategy for mitigating tax on business
profits as they arise. As long as the potential traps are safeguarded against (transfer of income
streams, settlements, commercial justification, etc.), the tax savings can be huge.

The problem is that corporate partners are building up substantial reserves, and often high levels of
cash (not all problems are bad, such as Sir Alex Ferguson having to decide who to pick out of
Rooney, Berbatov, Hernandez, Wellbeck and Owen).

Corporate partners are set up to extract profits using a variety of methods — sometimes by providing
services to the partnership at a commercial mark-up and sometimes with partners transferring their
profit shares.

This article is not intended to review the mechanics of corporate partners, but to look at the answers
to the following question:

‘I've transferred profits into a corporate partner and reduced my tax liability. What’s next?’

There are lots of options available for such a ‘problem’ and a selection of the main tax-efficient
extraction methods will be discussed later. There are a number of aggressive tax avoidance schemes
out there; however, as with all schemes, these are likely to have a relatively short shelf-life and this
article does not look into any such schemes.

With no hard and fast rule for profit extraction from a corporate partner, each case must be
considered on its own particular circumstances.

In each of the examples, £200,000 pre-tax profits have been used, and it has been assumed that the
corporate partner will qualify for the small profits rate.

With the main rate of corporation tax falling to 24% over the coming years, the ability to meet the
small profits threshold will become less and less important, especially with the high rates of income
tax and National Insurance.

Dividends

For basic rate taxpayers, dividends have a 0% effective rate of income tax. Therefore dividend
extraction is ideally suited to situations where the client will have a much lower income in future years.

This method may be appropriate for clients who retire early and need income until they draw down on
their pension, or for clients whose pension is not going to be as high as they expected, acting as a top
up over several years.

Often, clients will have transferred half of their shares to their spouse, meaning there is potential for
twice the annual extraction, with no income tax liability. The company can be maintained for a minimal
cost, meaning it can almost become an unofficial pension scheme.
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Let's also not forget that the top rate of income tax is a ‘temporary’ measure. Using a corporate
partner to wrap-up business profits that would otherwise be taxable at the top rate, and then drawing
dividends at a later date (when the top rate has disappeared, and so at the higher effective rate of
25% rather than 36.11%), still makes the transaction worthwhile — see Deferred Dividend [12].

Of course, where entrepreneurs’ relief is not available, an income distribution would often be preferred
to a capital distribution, as it would be taxed at a lower rate than the capital gains tax rate of 28%.
Capital distributions are considered in more detail later.

If there are substantial reserves within the corporate partner, it may be that annual dividend extraction
is too slow for many clients and so one of the other options can be looked into.

Winding up the corporate partner

The most popular way to wind up a corporate partner has been to take advantage of the tax benefits
offered by extra-statutory concession C16. If the straightforward conditions are met, HMRC agree to
treat distributions as if they had been made in the course of a formal winding-up, i.e. as capital
distributions.

It will not come as news to anyone that this concession is nearing the end of its precious life.

However, HMRC have at least indicated that they will not seek to backdate the anticipated legislation.
So move fast if this route is desired, as ESC C16 will almost certainly not escape the next Budget.

It is worth noting that where ESC C16 is not available, or indeed when it is no longer available,
solvent liquidations can be relatively inexpensive. Where large funds are at stake, it should be quite
easy for a client to justify the professional fees.

The writer predicts that the abolition of ESC C16 will trigger a boom in sole-practitioner insolvency
professionals offering an affordable service, specifically targeting clients that would have dissolved
their companies under the soon-to-be-extinct concession.

Tax advice will still be required and so, hopefully, not all work in this area will be lost to the liquidators.

The main issue when considering capital distributions is whether entrepreneurs’ relief is available.
This is a grey area with corporate partners.

If the company has built up substantial excess cash or invested in non-trading assets, the relief could
well be out of the question. With the increasing lifetime allowances (and a potential lifetime saving of
up to £1.8 million), careful planning could mean that the conditions for the relief are met.

Ensuring that the company meets the requirements will depend on how and why the corporate partner
has been set up (which previous Taxation articles — see for example Is it too easy? [8] and the
replies to Corporate partners [9] — have considered).

However, it appears investing in trading assets that are used by the partnership will be the most
widely-used technique.

Entrepreneurs’ relief conditions

For the capital distributions on a wind-up to qualify for entrepreneurs’ relief, the following conditions
must be met:

The company must have been a trading company for a 12-month continuous period up to the date of
the company ceasing to trade.

The distributions must be made within three years of the company ceasing to trade (and so it is
possible for the distribution to be split over more than one tax year).
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The individual must hold at least 5% of the ordinary share capital and voting rights of the company.

The individual must have been an employee or officer for the 12-month continuous period (unlikely to
be an issue in this situation).

In order to be a trading company, the corporate partner must not carry on ‘substantial’ non-trading
activities. HMRC indicate that 20% is taken to mean substantial, and they will consider income, asset
values and directors’ time spent when applying the 20% test. Excess cash is considered a non-trading
asset.

Even if entrepreneurs’ relief is not available, a 28% capital gains tax charge versus a 52% income tax
charge for top rate proprietors would still seem quite attractive.

‘When’ the 36.11% top rate for income distributions disappears, the effective rate of 25% income tax
will be lower than the 28%, i.e. where the capital distributions do not qualify for entrepreneurs’ relief.

In practice, clients may have capital losses brought forward or other unique circumstances resulting in
the capital route still being favoured over the income distribution route.

Capital Distribution [13] demonstrates the benefits of extracting accumulated profits through capital
distributions where entrepreneurs’ relief is available, even when taking into account liquidator fees.

Pension contributions

Pension contributions have always been an extremely tax efficient way of extracting profits from a
company. For simplicity, only defined contribution schemes have been discussed. If the director-
shareholders of the corporate partners are nearing retirement or are simply cautious planners,
company pension contributions can be tremendously attractive.

The main issues when considering company pension contributions will be satisfying the wholly and
exclusively test (CTA 2009, s 54 [14]), the spreading provisions (EA 2004, s 197 [15]) and breaching
the annual or lifetime allowances for the individual.

Ideally, the company will have made pension contributions every year, maximising the shareholder’s
annual allowance, up to, say, retirement. This should have resulted in corporation tax savings albeit
on a paid basis, with no income tax or National Insurance contributions charges — assuming that the
allowances were not breached.

Paying contributions every year will also support the argument that the payments form part of the
normal costs of employing the director.

Assuming that only a minimal salary is drawn each year, it would seem that larger than normal
pension contributions, in lieu of a normal salary, would be commercially justifiable. As we know,
HMRC review remuneration packages as a whole.

The wholly and exclusively test is not easily satisfied. BIM46001 seeks to provide guidance on the
issue; however it draws on very little case law and so is not to be relied on heavily. The difficulty for
corporate partners is that there will not be comparable third-party employees.

It is often misinterpreted that contributions made on cessation of the company are not an allowable
deduction. Such contributions follow the same legislation as hormal contributions for ongoing
companies.

Unapproved pension schemes, such as employee financed retirement benefit schemes (EFRBS)
should be discussed with clients, particularly where there is likely to be a breach in allowances.

The tax treatment for EFRBS can be broadly similar to that of approved pension schemes; however,
unlike approved schemes, they are not restricted in terms of contribution limits and what they can
invest in.
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There are plenty of tax avoidance schemes involving unapproved pension contributions, but none of
these have been considered in this article and the disguised remuneration rules would also, of course,
need to be taken into account.

Spreading provisions for pension contributions only have implications for one-off payments of more
than £500,000. Given the wholly and exclusively issues explained earlier, it is highly unlikely a
corporate partner will look to make pension contributions in excess of £500,000.

As a result, the effect of the spreading provisions can often be ignored for corporate partners.

Pension contributions will not be appropriate where the shareholders require the cash immediately, or
indeed where breaching the allowances will result in significant tax charges.

Loans from the company

Extracting large levels of profits can leave partnerships with cash flow difficulties and so clients often
wish to lend money from the company back to the partnership.

Where the shareholders of a company are also partners in a partnership, it follows that any loan from
the company to the partnership is likely to be caught under CTA 2010, s 455 [16]. The loan could also
be brought into charge as a beneficial loan under ITEPA 2003, s 173 [17] — see Company Loan.

COMPANY LOAN

Mr and Mrs X are both partners in a partnership and the shareholders
of CP Ltd. CP Ltd provided payroll services to the partnership on 1
January 2011, charging £10,000.

If the debt remained outstanding at 31 December 2011 and CP Ltd
had a year end of 31 January 2011, the following liabilities will arise
under CTA 2010, s 455 [16] and ITEPA 2003, s 173 [17]:

= CTA 2010, s 455: Tax of £10,000 x 25% = £2,500 will be due by
1 November 2011.

= |TEPA 2003, s 173: A beneficial loan of £10,000 at 4% = £400
benefit, which will be subject to tax on Mr and

=  Mrs X at their marginal rate of tax.

If the shareholders of the lending company are not members of the (genuine) partnership and the loan
is a bona fide commercial arrangement, HMRC confirm in CTM61515 that they should not contend
that the loans are within the charge under CTA 2010, s 455 [16].

The s 455 tax is repayable when the loan is cleared, and thus some clients are happy to pay the tax,
safe in the knowledge it is only temporary.

What clients do not like is where a s 455 tax liability becomes due on the company’s trading debt with
the partnership, say where a service corporate partner is being used.

If a trade debt remains outstanding for more than six months or exceeds the company’s normal credit
terms, the debt could fall within the charge to s 455 tax. The debt is due from the time the value has
passed, not when the invoice is raised.
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IHT considerations

In order for the shares in the corporate partner to qualify for inheritance tax business property relief, the
company must be mainly trading, i.e. over 50% (IHTA 1984, s 105 [18]). Section 105(3) does not
specifically refer to income, or capital or the activities of the business.

HMRC will consider all aspects of the business. In practice, where the company’s worth is mainly trading
assets, the 100% relief from inheritance tax should be available, although the shares must have been
held for a two-year continuous period and so there is a window of tax risk.

Excess cash is treated as an excepted asset, and business property relief would not be available on the
value of the shares attributable to the excess cash.

Summary

It is clear there are a number of options available to a client when he comes in to meet you, presumably
with a smile on his face, to discuss extracting large reserves from his corporate partner company. | have
only touched on the main, low-risk extraction methods in this article — otherwise it could easily have taken
up a whole issue on its own!

It is at this point that | wish to bring you back to Sir Alex Ferguson and his strikers; there aren’t many
tactics that are effective both when providing tax advice and winning a football match.

However, researching the best option for the particular task in hand, and then implementing the desired
plan effectively should result in a positive outcome in both circumstances.

Sir Alex is looking to retire in the next few years, isn’t he?

Jack Hollyman ACA CTA is a tax consultant based at Bird Luckin’s Chelmsford office and can be
contacted via email [19]
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Dissolution of companies — Extra Statutory Concession C16

by Tax Faculty Team on 07.11.2011 17:02 6 comments 5209 views

Topics: Company tax

The share capital, company law, problem has 'gone away' with revised guidance from Treasury Solicitors
Office

Our earlier advice/guidance is reproduced after the initial note setting out the revised position.
Note to readers:

The Treasury Solicitors' Office has now totally rewritten their guidance and stated categorically
that they will not take action to recover share capital under bona vacantia.

What they now say on their website is:
2. Do I need to contact TSol about a proposed share capital distribution of any amount?

No. There is no need to contact the Bona Vacantia Division regarding distributions of any amount made
prior to dissolution as we will not attempt to recover them.

3. Does this mean that there is no Bona vacantia interest?

No. The right to recall unauthorised share capital distributions that the company had prior to dissolution
would still vest in the Crown. However, the Treasury Solicitor will not now attempt to recover any
distributions made prior to dissolution.

4. Does the removal of the TSC mean intervention is now more likely even for distributions less
than £40007?

No. The Treasury Solicitor will not attempt to recover any unauthorised distributions of share capital of
any amount made prior to dissolution.’'

Our original posting is set out below:

We posted an item a month ago in relation to the removal of the Treasury Solicitor concession under
which they would not take action to recover less than £4,000 of share capital if it was paid out under
Concession C16.

The removal of the Treasury Solicitor Concession has led to concerns that if any share capital at all is
paid out under C16 then it could be recovered from the shareholders.

We have prepared a note Extra Statutory Concession C16 — Dissolution of companies — The company
law background and some practical points which sets out our understanding of the current position and
gives general guidance for any readeres who are contemplating striking off a company.

Our view is that it is most unlikely that the Treasury Solicitor would take action to recover share capital
paid out under C16 unless a significant amount is involved. In cases where there is a significant amount
of share capital then it will be sensible to reduce the share capital under the Companies Act 2006
arrangements before proceeding with the C16 striking off. Our note explains how the share capital
reduction can be carried out.

Our note also explains that it is still not clear when the proposed enactment of C16 is going to take place.

Once the enactment is on the statute book then any distributions of share capital and reserves will have
to comply with that law and the C16 arrangements will no longer be available.
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Extra Statutory Concession C16 — Dissolution of companies - The company law
background and some practical points

Since it was first published in the 1980s ESC C16 has provided a very simple and straightforward way to
strike off a company that is no longer required and for the shareholders to pay only capital gains tax on
the money paid out by the company.

Our current advice

We set out below the current position regarding C16, its anticipated enactment and the current status of
the company law problem that could lead to the confiscation of share capital that is paid out under the
concession. In practice we believe that if the share capital is reduced using the Companies Act 2006
arrangements involving a Special Resolution and a Declaration of Solvency the concession can then be
used with little practical risk of any action being taken by the Government to recover any of the share
capital that is paid out.

The future statutory enactment of C16

At the moment, November 2011, there is a proposal to enact the concession but under the statutory
replacement the amount that can be paid out will be capped at £4,000. This was the proposal in the
consultation at the beginning of 2011 and ICAEW Tax Faculty, and other commentators recommended
that if there is to be a cap then it ought to be fixed at a much higher, and more realistic, level.

We do not yet know what is happening with this proposal. Any new legislation is likely to be introduced by
way of a Statutory Instrument under powers contained in section 160 Finance Act 2008 and the Statutory
Instrument will be debated by the House of Commons before it passes into law. We think that HMRC
picked the £4,000 figure to keep in line with an existing concession implemented by the Treasury Solicitor
(see below). As this concession has now been withdrawn we hope that HMRC and the government will
revisit this proposed cap.

Once the Statutory Instrument is in force then any payments will be covered by the statutory provisions
and the C16 arrangements will lapse even in those cases where clearance has been obtained under C16
but the payments have not yet been made.

The company law problem

Using ESC C16 to strike off a company and pay out company resources, which represent share capital,
is an unlawful distribution of the share capital. That, share capital, element of the distribution could be
recovered by the Crown under the doctrine of bona vacantia. However a few years ago the Treasury
Solicitors’ Office stated that they did not consider it to be cost effective to take action to recover share
capital distributed unlawfully unless more than £4,000 of share capital was involved.

This was explained in a notice, BVC17, issued by the Treasury Solicitors’ Office which has now been
withdrawn.

From 14 October 2011 the Treasury Solicitors’ Office withdrew their £4,000 concession. They gave as
the reason for doing so that the Companies Act 2006 permits a private company to reduce its share
capital without recourse to the courts, so the concession no longer serves any purpose.

They issued a new notice which is rather unclear. You can read what it says at
http://www.bonavacantia.gov.uk/output/bvcl7-fags.aspx

It states that you don’t have to contact the Treasury Solicitor before you make any distribution of share
capital but it also states that:

‘The removal of our guidelines and the [£4,000 concession] will have no effect on the ESC
C16 or any other law or regulation on share capital distribution. You must therefore ensure
that you comply with any relevant regulations and seek your own professional advice on
what you should do if in any doubt.’
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But the note doesn’t say whether the Treasury Solicitor will still seek to recover share capital which has
been paid out to shareholders by way of an unlawful distribution, which it will have been if paid out under
the C16 concession.

In practice it looks very unlikely that the Treasury Solicitor would ever take such action unless a very
significant, several thousands of pounds, of share capital was paid out under C16 and there was some
reason why the shareholders would not be able to reinstate the company to avoid the confiscation of the
share capital under bona vacantia.

The original notice, BVC17, from the Treasury Solicitor explained the position as follows:

'19. Whether or not the Crown would actually take legal proceedings against the former
members for the return of the distribution depends upon a number of matters. Firstly, the
Treasury Solicitor is not notified by Companies House when a company is dissolved, and we
have no information as to what sums (if any) were distributed to the members prior to
dissolution. The Treasury Solicitor will not therefore be in a position to take any action until
somebody draws the matter to our attention. Secondly, the Crown will not embark upon
speculative or pointless proceedings, so we would have to be sure that there was a good
chance of the proceedings being successful, both legally and financially. Before taking legal
proceedings we would therefore take advice from specialist Counsel upon whether the
distribution in question was lawful. If the company could be restored to the register, legal
proceedings would probably be pointless, because the members could frustrate any
proceedings by the Crown, by restoring the company.'

So it would appear that the Treasury Solicitor will not be in a position to take action unless they are told
about the C16 striking off, which they won’t be in the normal course of events. They would then have to
decide whether it was financially worth their while to take action and it surely won’t be unless the amount
of share capital paid out under C16 is relatively significant. And even if there is a lot of share capital at
stake if there is a reasonable chance that the company could be, and would be, restored to the register
then the Treasury Solicitor would still be unlikely to take action.

Restoring a company to the register

The procedure to do this is explained on the Companies House website at
http://www.companieshouse.gov.uk/about/gbhtml/gp4.shtml

It is quite an onerous procedure so it is almost certainly best not to have to rely on it to recover from the
Treasury Solicitor amounts that have been ‘confiscated’ as bona vacantia.

What should you do

The Tax Faculty is not able to give specific advice in relation to individual circumstances so this note is
designed to explain the general background so that our members can take informed decisions by
reference to the particular circumstances of their clients.

Share capital that is paid out to shareholders under the C16 striking off procedure doesn’t comply with
the company law rules about paying out or reducing share capital. So, technically, it is an unlawful
distribution and could be recovered by the Treasury Solicitor under bona vacantia.

Accordingly In order to avoid the risk of the Treasury Solicitor contemplating taking action to recover
share capital that has been unlawfully distributed it will be sensible as a preliminary step to reduce the
share capital under the Companies Act 2006 procedure. This is now much more straightforward than
under the previous legislation. All that it requires is a special resolution and a declaration of solvency. The
detailed rules are explained on the Government Business Link website, of which the relevant part is
reproduced below.

You need to consider the facts and circumstances of your own, or your client’s, case and you should
consult a company law specialist if you have any doubts.

If the company has a significant amount of share capital then it would seem sensible to reduce this to a

few pounds under the Companies Act 2006 rules and then distribute the remaining share capital under
C16. Technically paying out even £1 of share capital under C16 is an unlawful distribution but it is clearly
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not going to be worth the while of the Treasury Solicitor to take any action for very small amounts of
money.

ICAEW Tax Faculty
6 November 2011

The reduction of Share Capital under Companies Act 2006

Extract from the Business Link website
This item was posted to the website in October 2008 and has not been updated but the law has not
changed in the meantime

From 1 October 2008, private limited companies can reduce their share capital by the new solvency
statement route. This will not require court involvement.

Where a company chooses the new route, it must pass a special resolution [see below for a possible
wording of such a resolution].

Not more than 15 days before that, the directors must send to the shareholders - or make available at the
meeting to pass the resolution - a solvency statement in which they state their opinion that:

« at that date there are no grounds on which the company could be found unable to pay or settle its debts
« if it intends to start winding up in the next 12 months, it will be able to pay its debts in full within 12
months of starting the winding up

* in any other case it will be able to pay or settle its debts on time during the following year

The company must also prepare a memorandum of capital with the details of the reduced share capital.
Within 15 days after passing the resolution, the company must deliver to the Registrar of Companies:

* a copy of the solvency statement and the resolution

» the memorandum

« a further directors' statement confirming that the solvency statement was made no more than 15 days

before the resolution and was sent or made available to the shareholders as required

Directors do not have to use the solvency statement route nor obtain professional advice if they do. The
alternative is to seek a court order.

Distributions - subject to certain exceptions, reserves resulting from a reduction of capital will be
distributable and treated as 'realised profits' for the purposes of Part 23 of the Companies Act 2006.

Public companies cannot use the solvency statement route. They must continue to reduce their share
capital by special resolution confirmed by court order.

A possible form of words for a Special Resolution prepared by ICAEW Tax Faculty
“We, being all of the directors of Joe Bloggs Ltd make this solvency statement for the
purposes
of section 643 of the Companies Act 2006. Each of us—
(a) has formed the opinion, as regards the company’s situation at today’s date, that there is
no ground on which the company could be found to be unable to pay (or otherwise
discharge) its debts; and

(b) has also formed the opinion that the company will be able to pay (or otherwise
discharge) its debts as they fall due during the year immediately following that date,

(c) confirms that in forming these opinions, we have taken into account all of the company’s
liabilities (including any contingent or prospective liabilities). *
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The capital as a tax haven
Published 11 October 2011
Released 11 October 2011

(The Times)

Many more foreign buyers are now exploiting a stamp duty loop hole to buy property in prime London
locations.

The Exchequer is losing millions in tax revenue as more top London homes are traded behind the scenes
through offshore companies. Demand for property in the best postcodes, much of it from foreign investors
seeking a safe haven for their money, has continued to push up prices in prime London locations, bucking
the national downward trend.

Yet many of the highest-value transactions are not recorded by the Land Registry or subject to property
tax. With stamp duty land tax (SDLT) now at 5 per cent for homes that sell for more than £1 million, the
number of multimillion-pound property deals conducted through offshore companies is rising.

The full article is available from the Times (subject to subscription).
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10.

Agreement with Switzerland to secure billions in unpaid tax

The Government is today [24 August 2011] initialling an historic agreement with Switzerland to tackle
offshore tax evasion. The agreement will resolve the long-standing abuse of Swiss banking secrecy by
those who seek to conceal the proceeds of tax evasion and is expected to secure billions of pounds of
unpaid tax for the UK exchequer from 2013.

Under the terms of the agreement, existing funds held by UK. taxpayers in Switzerland will be subject to
a significant one-off deduction of between 19% and 34% to settle past tax liabilities, leaving those who
have already paid their taxes unaffected. As a gesture of good faith Swiss banks will make an up-front
payment from Switzerland to Britain of CHF 500m.

From 2013, a new withholding tax of 48% on investment income and 27% on gains will ensure the
effective future taxation of UK residents with funds in Swiss bank accounts. This will be accompanied by
a new information sharing provision which will make it easier for HM Revenue and Customs to find out
about Swiss accounts held by UK. taxpayers. The new charges will not apply if the taxpayer authorises a
full disclosure of their affairs to HMRC.

The agreement with Switzerland is the latest step in HMRC's crackdown on offshore tax evasion, which
includes the agreement of the Liechtenstein Disclosure Facility, the creation of a new dedicated team of
investigators to catch those hiding money offshore and ongoing work to put in place information sharing
arrangements with other countries.

George Osborne, Chancellor of the Exchequer, said:

‘Tax evasion is wrong at the best of times, but in economic circumstances like this it means
that hard-pressed law-abiding taxpayers are forced to pay even more. That is why this
Coalition Government made it a priority to go after those who don't pay their fair share. We will
be as tough on the richest who evade tax as on those who cheat on benefits. The days when
it was easy to stash the profits of tax evasion in Switzerland are over.'

David Gauke, Exchequer Secretary to the Treasury, said:

‘I am delighted that, through our constructive discussions with the Swiss Government, we
have secured the best possible deal for UK taxpayers. This historic agreement will enable us
to collect billions of pounds from those who have for too long evaded their responsibility to pay
UK tax by abusing Swiss banking secrecy. The message is clear: there is no hiding place for
tax cheats.'

Dave Hartnett, Permanent Secretary for Tax at HMRC, said:

‘The world has changed for tax evaders. A few years ago, hobody would have anticipated that
we would conclude an agreement with Switzerland to tackle tax evasion. However, with the
clear wish of Switzerland as well as the United Kingdom to ensure that tax is paid as it should
be, we are embarking on a new course which preserves important principles for each
jurisdiction, and will be fair for all UK taxpayers. Our strategy is working. We will secure
significant sums of tax that some had thought we would never see. Not only does this
agreement settle past liabilities and make arrangements to secure correct taxation in the
future, it also gives HMRC more scope to find out about Swiss accounts.'

The agreement is expected to come into force in 2013, following scrutiny by Parliament and after
ratification procedures in Switzerland are complete.

Notes

1. The agreement will be initialled (i.e. ratified in principle) today [24 August 2011] in Zurich by Dave
Hartnett, Permanent Secretary for Tax at HMRC and Michael Ambuehl, Swiss State Secretary. It is
expected to be formally signed in the coming months. It will then go through Parliamentary and
administrative procedures before being signed later in the year. The full text will be published at the
time of signature.
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UK and Swiss ministers issued a joint declaration on 25 October 2010 agreeing to start negotiations
on co-operation in tax matters. This agreement is the result of those negotiations.

Accounts held by individual UK taxpayers in Switzerland will be subject to a one-off deduction in
2013, as long as the account was open on 31 December 2010 and is open on 31 May 2013. This
deduction will settle income tax, capital gains tax, inheritance tax and VAT liabilities in relation to the
funds in the account. The deduction will not be applied if the account holder instructs the bank to
disclose details of the account to HMRC. Following that disclosure, HMRC will seek unpaid taxes
with relevant interest and penalties.

From 2013, income and gains arising on investments held by individual UK taxpayers in Swiss
banks will be subject to a new withholding tax. The rates of this withholding tax will be very close to
the top rates of UK tax. Payment of the withholding tax will satisfy UK tax liabilities on the income
and gains. Again, the withholding tax will not apply if the account holder authorises disclosure of
details of income and gains to HMRC and pays any associated taxes here.

A powerful new provision will allow HMRC to discover whether an individual UK taxpayer has an
account in Switzerland. This power is in addition to, and goes further than, the provisions for
information exchange under the UK-Switzerland Double Taxation Agreement.

UK taxpayers with Swiss accounts will be contacted by their Swiss financial institution in due course.
The Lichtenstein Disclosure Facility (LDF) is unaffected by this proposed agreement.

The UK has led international efforts to tackle offshore tax evasion, playing a prominent role in the

Global Forum on Tax Transparency and Exchange of Information and signing 20 new information
sharing agreements since the start of 2010.

HM Treasury - 24 August 2011.
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Swiss tax deal signals beginning of the end for offshore evasion

Published 6 October 2011
Released 6 October 2011

A Tax Agreement between the UK and Switzerland which is expected to raise billions of pounds for the
UK has been signed in London today (6 October 2011).

The agreement ensures funds of UK taxpayers in Switzerland face a significant one-off deduction of
between 19% and 34% to settle past tax liabilities.

From 2013, a new withholding tax of 48% on investment income and 27% on gains applying to those who
have not previously told us about these assets will ensure the effective future taxation of UK residents
with funds in Swiss bank accounts. The new charges will not apply if the taxpayer authorises a full
disclosure of their affairs to HMRC.

The Government has already announced a new power to find out about Swiss bank accounts held by UK
residents and further strong safeguards for the UK.

Details
The agreement includes the following provisions:
= A powerful anti-abuse clause will prevent the promotion of avoidance by Swiss banks

= A programme of audits, overseen by a new UK-Swiss joint commission, will ensure that banks are
complying with their obligations

= Switzerland will collect data on the destination of funds withdrawn from the country following the
announcement of this agreement, and will share that data with the UK

=  There will be no clearance of past liabilities for those involved in criminal attacks on the tax system
or for anyone whose Swiss assets are the proceeds of non-tax crime

= Any person who has failed to disclose their Swiss assets when challenged will not be able to benefit
from the clearance of past tax liabilities

= HMRC'’s ability to carry out investigations will be preserved: any person under investigation cannot
benefit from the clearance of past tax liabilities.

The Agreement is not yet in force. It will enter into force after both Contracting States have completed the
necessary Parliamentary procedures required by domestic law and exchanged diplomatic notes. The
Agreement will not take effect before 1 January 2013. Further guidance will be provided prior to that date.
Responses to frequently asked questions will also be published.

The agreement is now available from HMRC.

Document downloaded on 07-10-2011. This article was correct at the date of publication. It is intended as
an aid and cannot be expected to replace specific professional advice and judgment. No liability for errors
or omissions will be accepted. It is the responsibility of those using the information to ensure it complies
with the law at the time of use and that it is used in line with relevant rules and regulations governing the
subject matter in question.

Except where otherwise indicated, all content is copyright of Wolters Kluwer (UK) Ltd.

© Wolters Kluwer (UK) Ltd, 2011
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Wealthy tax cheats with overseas property are now being targeted by a new 200-
strong team of investigators and specialists, HM Revenue & Customs (HMRC)
announced today.

The newly-formed team started work this month, bringing together experts from across the department
who will use new and innovative risk assessment techniques to identify areas where wealthy individuals
are avoiding and evading taxes and duties.

One of the first groups being targeted is wealthy individuals who own land and property abroad.
Sophisticated data mining techniques have been applied to publicly available information to identify
individuals who own property abroad. HMRC risk assessment tools are then being used to highlight those
people who do not appear able legitimately to afford the property, as well as those who do not appear to
be declaring the correct income and gains from the property.

Other work currently planned involves commodity traders and people holding offshore accounts. Much of
this work will be undertaken in co-ordination with other teams from across HMRC, including those who
deal with corporate entities, residence and domicile issues, and trusts and estates. Further details will be
announced in due course.

Exchequer Secretary to the Treasury, David Gauke, said:

“The Government is committed to tackling tax evasion and avoidance across all areas of the
economy. That is why we allocated HMRC £917m to reduce the tax gap over the next four
years in the last Spending Review. This new team is part of that investment.

With HMRC'’s increased capability and expertise, and its increasing success in tackling
evasion both at home and offshore, the message is clear: there is no hiding place for tax
cheats.”

Notes for editors

1. The new HMRC “affluent team” was announced by Chief Secretary to the Treasury, Danny
Alexander, on 18 September 2011.

2.  Follow HMRC on Twitter @HMRCgovuk.

HM Revenue & Customs (National)
31 October 2011 11:00
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13.

Summary of Inheritance Tax Basic Principles And Planning Suggestions

Background

The primary purpose of this note is to provide a brief overview of the basic principles of inheritance tax
(“IHT”) and explain possible planning strategies/actions to consider/implement.

These are dealt with under the following broad headings:

Summarising the basic principles of IHT

Explaining the interaction of IHT and CGT
Summarising the main IHT planning strategies
Mentioning a number of non-tax factors to consider
Identifying actions to consider in the short term

RN

Summary of basic principles of IHT

The basic principles of IHT are:

= each individual /spouse is taxed / treated separately.

= the IHT rate in respect of chargeable lifetime transfers is 20%.

= the IHT rate in respect of chargeable transfers on death or within the preceding 7 years is 40% (with
a sliding scale applying to gifts in the final 4 years).

= the first £325,000 of chargeable transfers are taxed at a nil rate.

There a number of exemptions and reliefs, including:

»  transfers to a spouse are exempt.

=  business property relief (“BPR”) is usually available in respect of the transfer of business property.
The relief is 100% in respect of shares in unlisted trading companies owned for 2 years and 50% in
respect of properties let to such companies (provided the individual also controls the company).

=  property in a pension scheme is normally outside the individual’s estate.

The following apply only to lifetime transfers:

= gifts to another individual (such as children), provided the donor lives a further 7 years. This is
known as a “potentially exempt transfer” or “PET".

= an annual exemption of £3,000, which can be carried forward for one year if not used.

= normal expenditure out of income, such as payment of premiums on life policies.

There are a number of exemptions and reliefs and judicious use of these can substantially reduce or
eliminate IHT liabilities.

The interaction of IHT and CGT

Whilst IHT is principally targeted at transfers on death, CGT is principally targeted on lifetime disposals of
assets including gifts. IHT is levied at a nominal rate of 40% and CGT is charged at 28% for a higher rate
tax payer.

CGT is not charged upon an individual’'s death. In fact, the individual's assets are acquired by their

inheritor at their current market value. However, lifetime gifts are chargeable to CGT, normally at the
28% rate, unless particular reliefs apply or the asset is not a chargeable asset (such as cash).
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Broadly, there is a CGT advantage to gifting assets by will and an IHT advantage to gifting more than 7
years before death. Use of the available reliefs can substantially reduce exposure to both taxes. For
example by retaining IHT exempt assets (such as shares eligible for BPR) until death and making lifetime
gifts of assets with little inherent capital gain, but growth potential ( such as newly acquired investment
properties).

Summary of the main IHT planning strategies
The main IHT strategies involve making use of the available exemptions and reliefs, as follows:

= ensure that the £325,000 nil rate band is used, either by lifetime transfers or on death. This
potentially saves £130,000 (£325,000 x 40%) per spouse at today’s rates.

* make lifetime gifts of IHT chargeable assets (particularly appreciating assets or cash) to individuals
(such as children) and live 7 years.

=  retain exempt assets, such as shares in unlisted trading companies qualifying for BPR, such that on
death the donee benefits from a ‘tax free’ uplift in base cost.

=  put assets outside your estate during your lifetime, such as via pension schemes or by writing life
policies in trust.

= ensure that shares in trading companies are fully eligible for BPR (for example by avoiding non
trading assets).

= where there is a concern that assets gifted during lifetime may be ‘squandered’ by beneficiaries
(such as minor or immature children) use a trust that prevents them ‘getting their hands on’ the
income and / or capital unless the trustees (which could include you) decide otherwise.

= where there is an exposure to IHT on lifetime gifts within the last 7 years, take out term assurance to
cover this and write the policy in trust for the person liable for the IHT (or gift the policy and pay the
premiums out of income each year).

= there is a facility to re-arrange an IHT inefficient will (or intestacy) post-death, by means of a deed of
variation, provided all of the beneficiaries affected agree.

There are, of course, more complex strategies, but one must always have regard to the current
circumstances and the costs and benefits likely to arise. It is also possible that personal circumstances
or the law might change in future and therefore flexibility is desirable.

Non tax Factors to consider

This note is concerned with inheritance tax and does not deal with investment strategy or advice in any
way. In establishing an IHT mitigation strategy it is nevertheless important to have regard to some non
tax factors that might have a bearing on the matter, including:

=  Ensure that you retain sufficient assets to provide you with the income and security that you require
during your lifetime, which could be several decades. There is no imperative to give away assets
now and much can change in the future. In some respects, the worst that can happen is that your
children will suffer up to 40% IHT when they inherit your chargeable assets.

= |In the event of your early / untimely demise, leave the bulk of your chargeable assets to your
spouse. This will be an exempt transfer, but there is nothing to stop him / her giving away the assets
during their lifetime, as potentially exempt transfers, if appropriate.

= Review the position every 5 years, say, or when there is a major change in personal or financial
circumstances.

=  Putting assets outside your estate, such as via pension plans or life policies written in trust, ring-
fences them from your ‘estate’.
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Make sure you have a valid will that directs where your assets pass to upon your death. The
intestacy rules are unlikely to reflect your wishes or be tax efficient.

Consider the possibility of creating a will trust on your death, such that your spouse is entitled to the
income from the assets (or the right to occupy your matrimonial home) during his / her life, but the
capital passes to your children upon her death. This prevents potential conflicts of interest in the
event that a surviving spouse remarries.

Property owned as Tenants in Common can be gifted, but on death property owned as Joint Tenants
passes to the joint tenant automatically (by survivorship). Therefore, ownership of joint assets as
Tenants in Common is normally desirable.

Actions to consider implementing in the short term

The main actions to consider implementing in the short term are:

1.

2.

Review and revise current wills for both spouses.
Consider inclusion of a nil rate band discretionary trust in wills.

Consider whether certain assets should be left, via will trust, to the surviving spouse for life and
thereafter to the children.

Consider gifting surplus assets (if any) such as cash or investment properties (with little inherent
capital gain) to children, possibly via a discretionary or accumulation and maintenance trust (such
that they do not have direct access to the property until a defined time or event in future).

Check that assets owned jointly, with spouse or otherwise, are owned as tenants in common and, if
not, consider making it so.

It is beyond the scope of this note to explain the features and tax consequences of trusts, but this can be
done if you so desire. In short,

a will trust for a surviving spouse, which creates a life interest, has the same IHT consequences as if
the will had left the assets absolutely to the surviving spouse (ie IHT exempt) and IHT is only
payable when the assets pass to the children upon the second spouse’s death.

creation of a discretionary trust is a chargeable event for IHT purposes. The trust has a separate IHT
existence from the settlor. Essentially, IHT is payable by the trust when the assets leave the trust or
at 10 yearly intervals, although the tax rate should be a maximum of 6% of the value of the trust
assets.

It should be appreciated that the above is only a summary and specific advice should be sought before
undertaking any particular course of action.

This summary is based upon law and practice prevailing at 31 October 2011.

McBrides Accountants LLP
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14.

R & C Commrs v PA Holdings Ltd [2011] EWCA Civ 1414

Income tax - tax avoidance scheme - emoluments from employment - dividend or distribution - payment
of discretionary annual bonuses to employees - payments routed through employee trust - payments by
way of dividends on redeemable shares in Jersey company - payments emoluments from employment -
payments therefore taxable under Schedule E and Schedule F could not apply - payments earnings for
NIC purposes - HMRC's appeal allowed - taxpayer's appeal dismissed - Income and Corporation Taxes
Act 1988, s. 19, 20, 209 - Social Security Contributions and Benefits Act 1992, s. 3.

Court of Appeal (Civil Division)
Judgment delivered 30 November 2011
Summary

Income tax - emoluments - bonus payments routed through employee trust by way of dividends on
redeemable shares in Jersey company - payments emoluments from employment and 'earnings' liable to
National Insurance contributions - payments taxable under Schedule E and Schedule F accordingly not
applicable - HMRC's appeal allowed - taxpayer's appeal dismissed - Income and Corporation Taxes Act
1988, s. 19, 20, 209 - Social Security Contributions and Benefits Act 1992, s. 3.

Once it was concluded that payments received by employees by way of dividends on shares in a Jersey
company were emoluments from employment they were taxable under Schedule E and there was no
room for the application of Schedule F. The payments were also 'earnings' liable to National Insurance
contributions (NICs).

Facts

The taxpayer company wished to pay its employees discretionary annual bonuses. It adopted
arrangements whereby the employees who would have been paid bonuses were awarded shares and
received dividends. The funds were paid to an employee trust and then to a Jersey company. The
relevant employees were awarded a beneficial interest in 1p redeemable preference shares in the Jersey
company. They then received a dividend of 99p per share and redemption proceeds of 1p. The taxpayer
contended that the cash the employees received as dividend income was subject to the Schedule F rates
and not to the basic or higher rates. Additionally, it contended that there was no liability to make National
Insurance contributions (NICs) in respect of the payments.

Both the First-tier Tribunal ([2009] UKFTT 95 (TC); TC 00063) and the Upper Tribunal ([2010] UKUT 251
(TCC); [2010] BTC 1,626) held that the income the employees received was from their employment. But
both also held that, because that income was received in the form of dividends, the provisions of
Schedule F and s. 20(2) of the Income and Corporation Taxes Act 1988 dictated the conclusion that the
income had to be taxed as dividends or distributions under Schedule F and could not be charged as
emoluments under Schedule E. Since there was no equivalent to s. 20(2) in the Social Security
Contributions and Benefits Act 1992, the finding that the income was from employment meant that the
payments were ‘earnings’ for the purposes of the SSCBA and thus liable to NICs.

HMRC appealed against the decision of the Upper Tribunal, contending that the dividends were in reality
bonuses and liable to be taxed under Schedule E and that Schedule F and s. 20(2) did not apply.

The taxpayer contended that the dividend income was not from employment. The source of the payments
was the beneficial interest in the shares. The shares, and not the dividends, were emoluments and
exempt from charge by virtue of s. 140A of ICTA. The source of the dividends received by the employees
was the shares and they received them in their capacity as shareholders and not as employees. It also
appealed against the decision that the payments received in the form of dividends were ‘earnings’ for the
purposes of SSCBA on the same basis: that the income was not from employment.

Issues

Whether the payments received by the employees were emoluments of employment for the purposes of
s. 19 of ICTA 1988 and earnings for the purposes of SSCBA,; whether s. 20(2) gave priority to Sch. F
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over Sch. E and required the income to be taxed under Sch. F as dividends or distributions rather than as
emoluments from employment.

Decision

The Court of Appeal (Maurice Kay, Arden and Moses LJJ) allowed HMRC’s appeal and dismissed the
taxpayer’s appeal.

The essential task was to identify the source of the dividend income received by the taxpayer’s
employees in the relevant years since it was the source of those income receipts which determined the
rules and rates appropriate for taxing those receipts.

Income tax was only one tax and the different Schedules did no more than provide the method of
computation, charge and assessment peculiar to the Schedule to which the income was allocated. The
Schedules were mutually exclusive and each was dominant over its own subject matter, providing a
complete code for the class of income which fell within that Schedule. The same source of income could
not be taxed twice (Fry v Salisbury House Estate Ltd [1930] AC 432; 15 TC 266 applied).

The principles deployed in Fry remained good notwithstanding the deletion and addition of some of the
Schedules, in particular Schedule F. In the present appeal, if the income received by the employees was
derived from their employment it might be expected, in accordance with those principles, that it should be
charged under Schedule E and not under any other Schedule.

Emoluments

There were circumstances in which employees might be awarded shares as an incentive or reward and
those employees might subsequently receive dividends or distributions in respect of their shareholding,
the source of which might properly be identified as the shares and not their employment (Abbott v Philbin
[1961] AC 352; 39 TC 82 considered).

However, it was not in every case that an employee who was awarded shares and received dividends
could escape the conclusion that the dividends were remuneration and not investment income. The
conventional approach of the courts was to look at all the circumstances in order to decide whether the
income receipts were emoluments from employment within s. 19. The court was not to be seduced by the
form in which the payments reached the employees but had to focus on the character of the receipt in the
hands of the recipient (Dale v IR Commrs [1954] AC 11; 34 TC 468, Hochstrasser v Mayes [1960] AC
376; 38 TC 673, White v Franklin [1965] 1 WLR 492; 42 TC 283 and Brumby v Milner (1976) 51 TC 583
considered).

That was the approach of the First-tier Tribunal in the instant case. It asked whether the payments were
in reference to the services rendered by the employees, as rewards for services past, present or future
and concluded the payments were emoluments or earnings falling within the definition in s. 19. It was not
possible either to impugn the approach of the FTT in law, still less to challenge its findings of fact.

In the present case, the payments received by the employees owed nothing to fluctuations or increases
in the value of the shares and everything to the amount which the taxpayer had decided to award as
bonuses to its employees. The receipts were triggered by the taxpayer’s decision to continue its policy of
making bonus payments and arrived in the hands of the employees as bonuses, as they were intended to
do.

That conclusion, which depended upon the factual conclusions and reasoning of the FTT and their
endorsement by the Upper Tribunal, led inevitably to the rejection of the taxpayer’s appeal in relation to
liability to make NICs. The employees were earners since they were gainfully employed in Great Britain
under a contract of service with emoluments chargeable to income tax under Sch. E (SSCBA, s. 2). The
receipts were earnings which included any remuneration or profit from employment.

ICTA 1988, s. 20

There was no doubt that the provisions of ICTA 1988, s. 20 and s. 209 on the meaning of distribution
were of broad scope. The tribunals had concluded that the payments in the present case were
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emoluments by having regard to all the circumstances of the case and by looking to the substance and
purpose of the payments and not to the mere form in which they were received. That approach enabled
them, within accepted limits, to look beyond the form of distributions, mere machinery, by which the
intention to pay bonuses was fulfilled.

Once that conclusion had been reached, there was no room for any further consideration of a different
Schedule. It was apparent that the tribunals had been beguiled by the provisions of s. 20(2) into thinking
that even though the payments were emoluments, that section required them to be taxed under Schedule
F. The factual conclusion that the income fell within Schedule E precluded any finding that it also fell
within Schedule F.

In Laidler v Perry [1966] AC 16; 42 TC 351, the question was whether the employees' Christmas gifts
were from their employment or arose from ‘something else’. Once the payments were considered in their
context and with regard to the purpose of the employer, the answer was they did not arise from
something else, they arose from employment. In concluding that the payments arose from employment,
the FTT and Upper Tribunal necessarily concluded that the payments did not arise from something else.
The principles of Fry, and for that matter all the jurisprudence relating to the issue whether payments
were from employment, established that, once they had concluded that the payments were emoluments,
the FTT and Upper Tribunal had exhausted the enquiry as to the character of the income which the
statute obliged them to undertake. There was no room for any further enquiry, no room for asking
whether the form of the payments came within the wide embrace of the definitions of dividends or
distributions for the purposes of Schedule F.

It was the structure of Part 1 of ICTA 1988 and the application of the fundamental principles of income tax
law and not s. 20(2) which dictated that conclusion. Section 20(2) had no application unless a distribution
chargeable under Schedule F could be identified. The wording of s. 20(2) made it clear that that provision
had no application to a payment chargeable under Schedule E.

Ramsay

That conclusion was sufficient to uphold HMRC’s appeal without recourse to the anti-avoidance
jurisprudence, based on Ramsay, Astall v R & C Commrs [2009] EWCA Civ 1010, [2009] BTC 631 and
Collector of Stamp Revenue v Arrowtown Assets Ltd [2003] HKCFA 46, under which the question was
whether the relevant statutory provisions, construed purposively, were intended to apply to the
transaction, viewed realistically.

The purpose of the relevant statutory provisions was to classify the income according to an appropriate
and mutually exclusive Schedule. In the instant appeal, viewed realistically, the payments were
emoluments.

The insertion of the steps which created the form of dividends or distributions did not deprive the
payments of their character as emoluments. The insertion had no fiscal effect because s. 20, construed in
its statutory context, did not charge emoluments under Schedule F.

33| Page



